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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 63/2017 u/s 279/338 IPC 

 

STATE 

-Vs- 

  MAFIKUL ISLAM…………..  Accused 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Manika S. Chakrabarty………for the State. 

Shri. Pranab Goswami  ………for the accused. 

 

Date of prosecution evidence – 08.1.18, 5.2.18, 27.2.18, 27.3.18. 23.4.18, 

14.5.18, 18.6.18, 5.7.18 

Date of argument – 25-07-2018 

Date of judgment – 06-08-2018 

 

      

 

Judgment 

 

1. Smti. Niru Baishya initiated the instant case by filing written 'ejahar' 

before the O/C, Nalbari P.S. on 11.1.17. Prosecution case in brief is that, 

on 30.9.16, at about 9.30 am, when the informant's husband Narayan 

Ch. Medhi was returning from Nalbari town towards his house, a 

motorcycle bearing Registration No. AS-14D-6051 coming from the 

opposite direction  
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in rash and negligent manner near Gardan hit the informant's husband as 

a result of which informant's husband got grievous hurt and also his 

motorcycle got damaged. Thereafter, he was taken to Nalbari Civil 

Hospital and due to cause of his serious condition, he was referred to 

GMCH. It is also stated that due to treatment, there was delay in filing 

the 'ejahar'.  

2. On receipt of the 'ejahar', police has registered the case as  

Nalbari P.S. case No. 23/17 u/s 279/338/427 IPC and investigated the 

matter. On completion of investigation, police filed charge sheet against 

the accused person Mafiqul Islam u/s 279/338 IPC. 

3. During trial, accused person entered his appearance on receipt of 

summons from the court and he was allowed to go on bail. Relevant 

copies of the case were furnished to him u/s 207 Cr.P.C. Upon perusal of 

materials on record and after hearing both sides, sufficient materials 

were found against the accused person u/s 279/338 IPC. Particulars of 

the offence were explained to the accused to which he pleaded not guilty 

and claimed to be tried. 

4. Prosecution in support of the case examined as many as 12 (twelve) 

witnesses. Defence side declined to adduce any witness in support of 

their claim. The accused person was examined u/s 313 of Cr.P.C. to 

which he denied all the allegations leveled against him. 

5. I have heard argument of both sides.  

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following 

points for determination: 

1. Whether the accused person on 30.9.16, at about 9.30 am, drove 

his motorcycle in a public place in a manner so rash and negligent 

as to endanger human life and thereby committed an offence 

punishable u/s 279 IPC?  
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2. Whether the accused person on same date, time and place 

caused grievous hurt to the informant's husband by his rash and 

negligent driving and thereby committed an offence punishable 

u/s 338 IPC? 

 

Evidence on Record 

 

7. I have carefully gone through the entire evidence on record and 

materials placed before me. 

8. PW 1 Kamal Deka deposed in his examination-in-chief that on the date of 

occurrence, at about 10.45 am, he was in office. When he heard the 

sound, he came out and saw the victim met with an accident and lying 

on the road. He also saw two motor bikes near the victim. He also stated 

that the victim was an old aged person and also another man was 

present there. The victim got hurt in his knee.  The bystander took him 

to the hospital 

In his cross-examination, he stated that he do not know as to 

how the accident occurred. He further stated that place of occurrence is 

a busy road and also he has not seen in which of the knee the victim got 

hurt.  

9. PW 2 Dhaneswar Das deposed in his examination-in-chief that on the 

date of occurrence at about 9.50 am, he saw accident near Gardan field. 

The accused person was coming from Gardan field side and the victim 

was from Nalbari side. He further stated that he asked the accused 

person to take the victim to hospital. The accused person was present in 

the place of occurrence. Later, the accused person and the other people 

standing near the occurrence took him to the hospital.  

In his cross-examination, he stated that he was 50-60 ft. away 

from the place of occurrence and that, it is a busy road. He further stated 

that he does not know the name of the accused person and that, he 

does not even know him. He further stated that the accused was coming 
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from western side and the victim from eastern side. He later stated that 

he did not see in which side the accident occurred. He saw them in the 

middle of the road. He denied that he did not stated before police that he 

asked the accused person to take the victim to the hospital. He further 

stated that he did not know in whose fault the accident occurred. 

10. PW 3 Smti. Niru Baishya deposed in her examination-in-chief that on the 

date of occurrence, her husband came to drop her in her examination 

centre and while returning towards his home, he met with an accident. 

The nearby people called her over phone and informed about the 

accident. Then she came to the place of occurrence. When she came to 

the place of occurrence, she saw the bystander and the victim got hurt in 

his leg. The accused person took him to the hospital then her husband 

was referred to Guwahati. She further stated that thumb finger of leg got 

badly injured. She further stated that she heard from bystanders that the 

accused person hit her husband's motorcycle. She also stated that her 

husband had to stay in the hospital for five days and later, she filed the 

'ejahar'.  

In her cross-examination, she stated that she does not remember 

as to when she filed the 'ejahar' and she did not mention in the 'ejahar' 

as to who heat her husband. She also stated that she did not see the 

occurrence herself so do not know in whose fault the accident occurred.  

11. PW 4 Narayan Ch. Medhi deposed in his examination-in-chief that on 

30.9.16 at about 9.30 am, the occurrence took place. He stated that he 

dropped her wife and while coming Gopal Bazar, the accused person 

coming from opposite direction in rash manner hit his bike as a result of 

which he fell down from his bike and his left knee got hurt then he 

became unconscious. Later, he came to know that the accused person 

and the bystanders and his wife took him to Nalbari Civil Hospital and 

later was referred to GMCH and he had to stay for five days in the 

hospital and later his wife filed the 'ejahar'. 

In his cross-examination, he stated that on the date of 

occurrence, after dropping his wife in her training centre, he was 
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returning to his home, as he was go to office. He also stated that his 

daughter goes to school on that day. He had to give chocolate to her. He 

denied the suggestion that  

 

he was in hurry on that day. He also stated that no damage was caused 

to his motorcycle. He also stated that place of occurrence is busy road. 

He also denied the suggestion that he was driving in wrong side of the 

road. He further stated that he did not remember as to what else the 

vehicle was present near him. He also denied that he has not stated 

before police that accused person took him to the hospital. Later, he 

stated that he went to Narayan Hridayalay Hospital as he was heat 

disease. He also denied all the suggestions put forwarded by defence 

side.  

12. PW 5 Amser Ali deposed in his examination-in-chief that he has no 

knowledge about the occurrence and police took his signature by 

interrogating him. Later, he stated that one bike accident took place and 

the bike was seized by the police.  

In his cross-examination, he stated that whatever was written in 

the seizure memo, police has not read out to him and he did not know as 

to what was written in the 'ejahar'. 

13. PW 6 Pramod Kakati deposed in her examination-in-chief that he saw 

that Narayan Medhi got fracture in his leg and also stated that Narayan 

Medhi met with an accident and that, one man riding his bike hit him. He 

also stated that Narayan Medhi's vehicle was seized by police and two 

days later when he went to take the vehicle, police asked to sign him the 

seizure memo. 

In his cross-examination, he stated that police has not 

interrogated him nor has seen the occurrence.  

14. PW 7 Chandan Haloi deposed in his examination-in-chief that he has 

heard that the accused person has caused an accident but he was not 

present at the place of occurrence. He stated that family members of the 

accused called him and that, accused was met with an accident and 
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when he went to the place of occurrence, he came to know that the 

victim was taken to the hospital. Then he went to medical and saw the 

victim got hurt in his leg. He further stated that the vehicle of the 

accused was seized by police  

 

and that, he has put his signature in the seizure memo. 

In his cross-examination, he stated that how many vehicle were 

seized by police he has no idea. Police has not interrogated him and that, 

what was deposed before the court that day has not been stated by him 

before the police. He further stated that he has no knowledge as to in 

whose fault, the accident occurrence and the place of occurrence is busy 

road.  

15. PW 8 Gautam Kalita deposed in her examination-in-chief that he was in 

Nalbari P.S. doing his wiring work when the police seized one vehicle and 

documents relating to the vehicle. He was asked to put signature in the 

seizure memo.  

In his cross-examination, he stated that he do not remember 

whose vehicle was seized nor he known the vehicle number as because 

he was present at the police station and asked to put signature and has 

no knowledge about the occurrence.  

16. PW 9 Mantu Kr. Das, the MVI deposed in his evidence that on 25.1.17 on 

police requisition from Nalbari PS case No. 23/17, he examined a 

motorcycle bearing Registration No. AS-14M-6569. On examination, he 

did not find any damage caused due to the accident and mechanicallly 

the motorcycle is fit. Ext. 4 is MVI report. 

On 19.1.17, he examined another motorcycle on police requisition from 

Nalbari PS and did not find any damage and the vehicle was found 

mechanicallly fit. Ext. 5 is MVI report.  

In his cross-examination, he stated that the examined vehicle was 

in connection with accident case but he did not find any damage.  

17. PW 10 Durlav Pathak, who is the Medical Officer, deposed in his evidence 

that on 30.9.16, at about 9.45 am, he examined Narayan Medhi vide 
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OPD No. 9144/16. The patient alleged history of road accident and he 

complaint of pain and swelling over left knee joint. The victim was 

advised for X-ray knee joint and report was fractured patalla left. He 

stated that age of injury  

 

was fresh caused by blunt object. Opinion was greivous injury. Ext. 6 is 

injury report. 

In his cross-examination, he stated that patient was not escorted 

by police. At the time of filing the case, no police reference case was 

shown. No X-ray report is also tagged with Ext. 5. He also stated that 

injury could be caused falling and also patient was advised for any 

further treatment.  

18. PW 11 Gitu Rajbongshi deposed in his examination-in-chief that he has 

no knowledge about the occurrence and as to why she has been 

summoned by the court.  

19. PW 12 ASI Lutfur Rahman is the Investigating Officer of this case. He 

deposed in his evidence that on 11.1.17, Niru Baishya filed 'ejahar' before 

O/C, Nalbari PS. O/C received the 'ejahar' and registered the same as 

Nalbari P.S. case No. 23/17 and investigated the matter and entrusted 

him with the task of investigation. He went to the place of occurrence, 

prepared sketch map and recorded statements of the witnesses. He 

seized the motorcycle bearing Registration No. AS-14D-6160. He also 

seized another Hero Honda bearing Registration No. AS-14M-6569 and 

sent both the vehicles for inspection and gave both the vehicles in jimma 

to the both owners. On completion of investigation, he submitted charge 

sheet against accused person u/s 279/338 IPC. 

In his cross-examination, he stated that occurrence took place on 

30.9.16 and no GD Entry was made on 30.9.16. He did not find anything 

in the place of occurrence. The informant has not mentioned the name of 

the accused in her 'ejahar'. He also stated that after interrogation, he 

found that the accused was driving the bike. He also stated that as per 

MVI report no damage was found. He confirmed that PW 2 Dhaneswar 
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Das has not stated before him that he knows the accused person. He 

also has not stated before him that the accused has taken the victim to 

the hospital. He also confirmed that PW Niru Baishya has not stated 

before him that he  

 

knows the accused and that, accused took the victim to the hospital. He 

further confirmed that Narayan Medhi did not state before him that 

accused took him to the hospital and as to how many days he had to 

stay in the hospital.  

 
Judicial Determination 

 
20. Now, in order to warrant the conviction of the accused under sections 

279/338, Indian Penal Code, the prosecution must be able to show rash 

and negligent driving by the accused. The prosecution must prove the 

guilt of the accused beyond all reasonable doubt. Till then, the accused 

will have to be presumed as innocent. This presumption of innocence is a 

principle of cardinal importance and so the guilt of the accused person 

must in every case be proved beyond reasonable doubt. 

21. It is quite clear that an accident did took place on 30/9/16 but the 

question that needs determination is whether the accused was riding in a 

rash and negligent manner at that time. On perusal of the entire 

evidence on record it is seen that Pw 3 Niru Baishya who is the informant 

of the case was not present at the time of occurrence and that the victim 

who is her husband dropped her in the examination centre and left for 

home and the bystanders called her over phone that her husband met 

with an accident. Pw 1 stated in his chief that he was at his office at the 

time of occurrence and that when he came out he saw an aged person 

met with an accident and was lying in the road. But when he was cross 

examined he clearly stated that he is unable to say as to whose fault the 

accident occurred.  Pw 5, Pw 6, Pw 7, Pw8 are the seizure witnesses but 

all of them admitted not to have seen the occurrence nor have the 

knowledge about the contents of the seizure list. 
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22. Pw 2 Dhaneswar Das claimed to be the eye witness to the incident. He 

stated that he saw two vehicle get collided. He stated that accused 

person was present in the place of occurrence and he asked him to take 

the victim to the hospital. But when his evidence was cross examined it is 

seen that he deposed that he was 50-60 foot away from the place of 

occurrence but he did not see in which side of the road the occurrence 

took place. Later on he stated that he saw the same in the middle of the 

road. Moreover, when his evidence was juxtaposed with that of 

investigating officer’s it is seen that he has not stated before the I/O that 

he knows the accused person and that the accused person has taken the 

victim to the hospital. Nor has he stated that the accused was driving in 

a rash manner. 

23. Now let us analyse the evidence of the victim that is Pw 4. He is the only 

witness who deposed that the accused was riding at a great speed. He 

further stated that the accused person took him to hospital. However the 

I/O has deposed that Pw 4 has not stated before him that the accused 

only took him to hospital. Moreover, mere saying that the accused was 

driving at a high speed does not prove the case. As the occurrence took 

place in a road it is likely that many people were present but none of the 

witnesses brought by the prosecution uttered that the accused was 

driving in a rash and negligent manner. Pw 2 who claims himself to be 

the eye witness also did not mention the same. Furthermore, Pw 4 has 

himself admitted that the place of occurrence is a busy road and a 

vehicle cannot ride at the same speed. Regarding the fact that the 

accused person was present at the time of occurrence neither Pw 4 has 

mentioned the same before the I/O nor has the informant stated the 

same. Again, Pw 3 has also not mentioned before I/O that accused has 

taken the victim to the hospital as she has deposed before the court. 

Mere saying that the accused person was present at the place of 

occurrence does not mean that the accused person had drove his vehicle 

in a rash manner and caused endanger to the life of others. 

24. Furthermore, on perusal of the MVI report it is transpired that the vehicle 
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of the accused was found mechanically fit without damage. Again, on 

perusal of the evidence of the medical officer it transpires that the victim 

was not advised for any further treatment but both the informant and 

the victim deposed that they were referred to GMC and they went to 

Narayan Hospital and had to stay there for 5 days. Thus there is material 

contradiction between the medical officer’s version and the informant 

and victim’s.  Above all the incident took place on 30/9/16 but the ejahar 

was filed on 11/1/17. The prosecution stated that due to treatment there 

has been delay of filing the ejahar but the victim himself stated that he 

had to stay for 5 days in hospital. Therefore, the delay of more than 3 

months is a matter of significance which the prosecution has failed to 

justify.  

25. Thus my considered opinion is that the evidence on record is not enough 

to prove beyond reasonable doubt that the accused person was riding his 

motor-cycle in a rash and negligent manner. And since the prosecution 

has been unable to prove that, the accused cannot be held liable for 

causing grievous hurt to the victim through his rash and negligent 

driving.  

26. I, therefore, find that the prosecution has failed to establish the guilt of 

the accused person beyond all reasonable doubt. As such, accused 

person Mafikul Islam is held not guilty of the offence punishable u/s 

279/338 of IPC and accordingly, he is acquitted and set at liberty 

forthwith. 

27. The bail bond furnished on behalf of the accused person shall remain in 

force for a further period of six months. 

28.  The seized article, if any, be returned to the original owner as per law in 

due course. 

 

 Given under my hand and seal of this court on this 6th day of August, 

2018. 

 

  



Gr 63/17 

State 

Vs 

Mafikul Islam 

 

11 August 6, 2018 

 

 

 

Rubina Yasmin 

          

        J.M.F.C. Nalbari 

 

 

APPENDIX 

 

 

Prosecution witness: 

PW 1 – Sri Amal Deka 

PW 2 – Dhaneswar Das  

PW 3 – Niru Baishya 

PW 4 – Narayan Chandra Medhi  

PW 5 – Md. Anser Ali  

PW 6 – Sri Pramod Kakati  

PW 7 – Sri Chandan Haloi  

PW 8 – Sri Gautam Kalita 

PW 9 – Mantu Kumar Das 

PW 10 – Dr. Durlabh Pathak 

Pw 11 – Hitu Rajbongshi 

PW 12 – ASI Lutfur Rahman 

 

Defence witness: 

Nil  

 

Exhibits: 

Ext. 1 – Ejahar  

Ext. 1(1) – Signature of the informant 

Ext. 2 – seizure list of the accused person’s seized vehicle 

Ext. 2(1) & 2(2) – Signature of the seizure witnesses 
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Ext. 3 – seizure list of the victim’s seized vehicle 

Ext. 3(1) & 3(2) – Signature of the seizure witnesses 

Ext. 4 – MVI Report 

Ext. 4(1) – signature of MVI 

 

Ext. 5 – MVI Report 

Ext. 5 (1) – signature of MVI 

Ext. 6 – injury Report 

Ext. 6(1) – Signature of M/O 

Ext, 7 – sketch map 

Ext. 7 (1) – signature of I/O  

Ext. 8 – Charge sheet 

Ext. 8 (1) – Signature of I/O 

       

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Rubina Yasmin 

          

        J.M.F.C. Nalbari 


